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S o n s  E l e v a t o r  C o . ,  I n c .  

Where f i r m  i n i t i a l l y  p r o t e s t s  a l l e g e d  
s p e c i f i c a t i o n  d e f e c t s  t o  c o n t r a c t i n g  
a g e n c y  p r i o r  to  b i d  o p e n i n g ,  o p e n i n g  of 
b i d s  i s  i n i t i a l  a d v e r s e  a g e n c y  a c t i o n  
o n  p ro t e s t  a n d  s u b s e q u e n t  p ro t e s t  to GAO 
m u s t  b e  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  
o f  p r o t e s t e r ' s  ac tua l  o r  c o n s t r u c t i v e  
knowledge  o f  t h a t  a c t i o n .  

Baxter b S o n s  E l e v a t o r  C o . ,  I n c .  p ro tes t s  provi-  . 
s i o n s  c o n t a i n e d  i n  I n v i t a t i o n  f o r  B i d s  549-1-83 i s s u e d :  
b y  t h e  V e t e r a n s  A d m i n i s t r a t i o n  ( V A ) .  Baxter  c o m p l a i n s ,  
t h a t  VA p r o c e e d e d  w i t h  b i d  o p e n i n g  n o t w i t h s t a n d i n g  i t s  
p r o t e s t  t h a t  t h e s e  p r a v i s i o n s  a re  u n d u l y  r e s t r i c t i v e  
of c o n p t i t i o n .  Pie d i s x i s s  t h e  p ro tes t .  

Under  o u r  B i d  P r o r e s t  P r o c e d u r e s ,  4 C.F.R. 
$ 5  2 1 . 2 ( a ) ,  2 1 . 2 ( b ) ( 1 ) ( 1 9 8 2 ) ,  p ro t e s t s  c o n c e r n i n g  
dex:;.cts a p p a r e n t  i r l  a s o l i c i t a t i o n  m u s t  b e  f i l e d  w i t h  
our  O f f i c e  o r  the c o n t r a c t i n g  a g e n c y  p r i o r  t o  b i d  
o p e n i n g .  I f  a p r o t e s t  is  f i l e d  i n i t i a l l y  w i t h  t h e  
c o n t r a c t i n g  a c t i v i t y ,  w e  will c o n s i d e r  a s u b s e q u e n t  
p ro tes t  t o  o u r  O f f i c e  o n l y  i f  i t  is f i l e d  h e r e  w i t h i n  
1 0  w o r k i n g  d a y s  a f t e r  t h e  p ro tes te r  h a s  a c t u a l  or 
c o n s t r u c t i v e  k n o w l e d g e  of i n i t i a l  a d v e r s e  a c t i o n  b y  
the c o n t r a c t i n g  a g e n c y .  The f a c t  t h a t  b i d  o p e n i n g  
occurs is c o n s t r u c t i v e  n o t i c e  t h a t  t h e  c o n t r a c t i n g  
o f f i c e  r e j e c t s  t h e  p r o t e s t .  
B-207126, May 3,  1 9 8 2 ,  82 -1  C E  4 1 4 .  

B e r n a r d  F r a n k l i n  Comaany, 

B a x t e r ' s  p r o t e s t  t o  VA w a s  d a t e d  December 1 0 ,  
1982 a n d  was r e c e i v e d  b y  VA b y  December 1 3 .  VA pro- 
c e e d e d  w i t h  b i d  o p e n i n g  o n  December 1 5 ,  a s  s c h e d u l e d .  
B a x t e r ' s  p ro t e s t  t o  our  O f f i c e  w a s  f i l e d  ( r e c e i v e d )  o n  
J a n u a r y  4 ,  1983 .  S i n c e  w e  d i d  n o t  r e c e i v e  D a x t e r ' s  
p ro tes t  i n  o u r  O f f i c e  u n t i l  more t h a n  10 w o r k i n g  d a y s  
a f t e r  B a x t c r  knew o r  s h o u l d  h a v e  known of t h e  b i d  
G p e n i n g ,  i t  is u n t i m e l y .  - t  
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The pro te s t  is dismissed. 

Acting General Counsel 
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